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AMENDED ORDERS

(1) Pursuant to ss.407(1)(b) and 407(2)(zi) of Werkplace Relations Act
1996 (Cth) the First Respondent shall pay to the Commeatth a
penalty of -$13;500-00516,500.00 for a breach of s.400(5) of the
Workplace Relations Act.

(2) Pursuant to ss.407(1)(a) and 407(2)(zi) of Wmrkplace Relations Act
1996 (Cth) the Second and Third Respondents shall eaghto the
Commonwealth a penalty of $3,300.00 for a breach.4®0(5) of the
Workplace Relations Act.

NOTATION: These orders have been amended pursuarto rule
16.05(2)(e) of thd-ederal Magistrates Court Rul@®01to reflect the
deletion of the amount “$13,500.00” and insertion fathe amount
“$16,500.00” in Order 1
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
DARWIN

DNC 6 of 2008

FAIR WORK OMBUDSMAN
Applicant

And

RHD PTY LTD (ACN 121 145 971)
First Respondent

And

ANTHONY WILLIAM EASTHER
Second Respondent

And

DONALD BRUCE OLDMAN
Third Respondent

REASONS FOR JUDGMENT

Introduction

1. On 22 August 2008 the Applicant (formerly knowntas Workplace
Ombudsman) commenced proceedings against RHD tyRID),
Anthony Easther and Donald Oldman seeking the iftipason them
of civil penalties for an alleged breach of s.&)0¢f the Workplace
Relations Act.

2. S.400(5) of the Workplace Relations Act providestth
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“A person must not apply duress to an employerrapleyee in
connection with an AWA.”

3. The Applicant alleged that the Second and ThirdpBedents, who at
the time were the Company Secretary and the Gemdaalager of
RHD’s operations in the Northern Territory and 3ouiustralia
respectively, applied duress to Mary Hutchins, ook RHD’s
employees, by instructing the payroll officer, ors Mutchin’s last day
at work prior to commencing a period of materngpve, not to pay
Ms Hutchins her outstanding holiday pay and pre-sslary until she
signed a variation to her AWA.

4. The variation which the Second and Third Resporsdenshed Ms
Hutchins to sign provided for her to be employedmuper return from
maternity leave in a different position within trmpany at a
significantly reduced salary.

5. S. 826(2) of the Act provides that:
Any conduct engaged in on behalf of a body coreooy:

(a) an officer, director, employee or agent of buely corporate
within the scope of his or her actual or appareatrerity; or

(b) any other person at the direction or with tbensent or
agreement (whether express or implied) of an offideector,
employee or agent of the body corporate, whereggihieg of the
direction, consent or agreement is within the scopée actual
or apparent authority of the officer, director, eloyee or agent;

shall be taken, for the purposes of this Act orBi@& Act (as the
case requires), to have been engaged in also by bibay
corporate.

6. Pursuant to this section the Applicant sought teelea penalty imposed
on RHD as well as on the Second and Third Respasden

7. The Respondents filed a joint defence on 17 Noveribé8 in which
they denied liability. The matter was listed foahag for three days on
15, 16 & 17 July 2009.

8. At the commencement of the hearing the Respondemtsisel advised
the court that the Respondents intended to adaibility and that the
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court would only be required to make a decisiortaapenalty. The
matter was stood over until 16 July 2009 for sulsioiss as to penalty.

The factual background

9.

10.

11.

12.

13.

14.

15.

Fair Work Ombudsman v RHD Pty Ltd & Ors [2009] FMQA39

On 16 July 2009 the parties handed up an AgreerS&nt of Facts.
The following summary of the factual backgroundaken from that
Agreed Statement of Facts.

Mary Hutchins commenced employment with PRD Readtyparwin
in 2004 and in December 2006 was employed as avuats clerk on
an annual salary of $46,000.00.

In December 2006 the First Respondent RHD purchsdd Realty.
All of PRD Realty's employees were terminated bubsiof the
employees, including Ms Hutchins, were re-emplolygdRHD.

Ms Hutchins had become pregnant in September 28l0€.discussed
her pregnancy and impending maternity leave witle thecond
Respondent Mr Easther at the time RHD purchased RB#lty. She
informed Mr Easther that she wanted to take madtereiave from

around 10 May 2007.

On 23 January 2007 Ms Hutchins signed an Australorkplace
Agreement (AWA) which provided among other thingatther start
date with RHD was 11 December 2006, that her dlas8bn was
clerical and administrative employee and that mewal salary would
be $46,000.00.

On about 20 February 2007 Ms Hutchins attended etingeat which
the Third Respondent Mr Oldman was present. Sheimfasmed that
her position of accounts clerk was to be made rédnnand that a full
time accounts person was to be employed. Mr Oldricdth Ms

Hutchins that he could not guarantee that any ipositvould be
available to her upon her return from maternityw&a

Ms Hutchins informed Mr Oldman that he had to com to employ
her and she asked him to confirm details of theudision in writing.
Mr Oldman said that he would need to get adviceiaefloing so.

Reasons for Judgment: Page 3



16. On or about 26 February 2007 Mr Oldman told Ms Hints that she
would be offered a new position in the companythat he could not
advise her about the terms of the position.

17. On 11 March 2007 Ms Hutchins went on a month’s ahteave. On
her return to work on 10 April 2007 Mr Easther aygmhed her. He
offered her a position as a property managemernstass effective
immediately, on an annual salary of $33,500.00.

18. At the request of Ms Hutchins Mr Easther agreeddntinue paying
her at the rate of $46,000.00 per annum until skatwon maternity
leave, which was agreed during the discussion wbeldn 27 April
2007.

19. Mr Easther said that he came away from the discassiith Ms
Hutchins believing that she had agreed to accephéw position. Ms
Hutchins was adamant that she had never agreedcaptathe new
position.

20. On 12 April 2007 Mr Easther presented Ms Hutchinih & variation
to her AWA detailing the new position and salarg tequested that she
sign the variation within seven days.

21. Ms Hutchins said that when she was asked to sigrvaiation to the
AWA that she felt pressured and confused. Mr Easdigeced that Ms
Hutchins appeared confused and appeared to ‘bautke request that
she sign the variation but said that he did noteustdnd why, as he
thought that she had agreed to accept the new@usit

22. Ms Hutchins did not sign the variation.

23. Ms Hutchins was due to start maternity leave oi@il 2007 and on
that day she requested payment of her entitlemeviigch were 12
days annual leave and pro rata pay for the workiag of 27 April
2007. The total due to her was $2,591.09 gross.

24. Ms Hutchins told the payroll officer that she negdee money, as she
had just been on holiday, was about to have a lzalny was also
moving house.
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25. The payroll officer contacted Mr Oldman, who insted her not to
process the payment until Ms Hutchins had signedvtriation to the
AWA and returned her uniform and office keys. Slydoefore 5.00pm
the payroll officer told Ms Hutchins of these insttions.

26. Mr Oldman and Mr Easther later admitted to a Waakpl Inspector
that the decision to withhold payment to Ms Hutshumtil she signed
the variation to the AWA was a joint decision.

27. Ms Hutchins refused to sign the variation althosgle did eventually
return her uniform and keys. On 4 May 2007 she éodg complaint
with the Workplace Ombudsman. On 22 May 2007 a \Made
Inspector contacted Mr Oldman, and after a disoassir Oldman
agreed to immediately pay Ms Hutchins her entitleisie The
entitlements were paid on 26 May 2007.

28. Mr Oldman and Mr Easther subsequently participatedecorded
interviews with a Workplace Inspector. Mr Oldmandsthat he had
acted on advice received from Don Tepper, an im@stidvocate for
the Real Estate Employers Federation of South AlstrMr Easther
confirmed Mr Oldman’s account.

29. The Respondents admitted in the Agreed Statemeracts handed up
on 16 July 2009 that the instruction to the payodlicer to withhold
Ms Hutchin’s pay until she signed a variation ta BW§VA was an
application of duress in connection with an AWA. REdmitted that
the conduct engaged in by Mr Oldman and Mr Eastes conduct
engaged in by officers of RHD within the scope be tactual or
apparent authority of each of them on behalf of R&tial within the
meaning of s.826 of the Workplace Relations Act.

The submissions as to penalty

30. Pursuant to s.407(1) and (2)(zi) of the Act, a touay order a person
who has contravened s.400(5) to pay a pecuniargliyeof up to:

a) if the person is an individual — 60 penalty unds $6,600.00);

b) if the person is a body corporate — 300 penaltytsuror
$33,000.00).
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31. The Applicant sought the imposition of a penalty 5% of the
maximum on each of the Respondents ie $3,300 ipeotsof the
second and third respondents and $16,500.00 inecespf the
company.

32. The Applicant’s counsel handed up a written subimms®n 16 July
20009.

33. The Applicant submitted that Ms Hutchins was a euhble employee
when the duress was applied. She was about to goabarnity leave
and as a result of the instructions given to thgrglhofficer she was
deprived of a sum of money which while not largeam objective
sense was very important to her in her circumstance

34. The money was not paid to Ms Hutchins until a mdatker and only
after the intervention of the Workplace Ombudsman.

35. Mr Oldman and Mr Easther, who applied the duressewart of the
senior management of RHD. Both were based intersiad were
responsible for the operations of the business ‘ataée’ level. RHD
had approximately 20-25 employees at the time amitevit was not a
particularly large company it was not a small compaeither.

36. The Respondents did not admit liability until thiestt day of the
hearing. It was submitted that there was a neeggecific deterrence,
as the Respondents had shown no contrition and féakire to admit
liability at an earlier stage or to proffer an agpl to Ms Hutchins
suggested that they had no insight into the semegssof their conduct.

37. It was further submitted by the Applicant that thevas a need for
general deterrence and that it was important th@@aaonable penalty
be imposed torhark the law's disapproval of the conduct in quasti
and to act as a warning to others not to engagsirimilar conduct.”

38. The Applicant conceded that none of the Respondsamdscommitted
any previous civil penalty contraventions, but sitted that in light of
the need for both specific and general deterretiee,fact that Ms
Hutchins was a vulnerable employee, the fact tiracbnduct was only
desisted in upon intervention by the Workplace Odsiooan and the

! Kelly v Fitzpatrick (2007) FCA1080
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fact that senior management were involved, a midigapenalty was
appropriate in respect of each of the Respondents.

39. Counsel for the Respondents’ made oral submissorcerning
penalty.

40. The Respondents conceded that they had not apetbgis Ms
Hutchins for their actions. However the Respondeatgnsel said that
Ms Hutchins had taken proceedings against RHD iallegexual and
pregnancy discrimination and that during those e@edings Mr
Oldman was apologetic.

41. There was no evidence from Mr Oldman in this regard it was not
clear exactly what Mr Oldman had been apologetauab

42. The Respondent’s counsel informed the court that Bdooks, a
director of RHD, had asked that it be conveyedh®dourt that both he
and his fellow director Mr Weston, realised that ttonduct in respect
of Ms Hutchins involved a serious error of judgmevit Brooks asked
the court to accept that he and his fellow directow knew the true
state of the law and would in future get properieehabout their
obligations towards employees.

43. The Respondents’ counsel asked the court to h@aedeo the fact Mr
Oldman and Mr Easther voluntarily took part in meoof interview
with a Workplace Inspector and were frank in angwgequestions.

44, It was emphasised that Ms Hutchins had promptlynbpaid her
entitlements once the Workplace Inspector spokért@ldman.

45. As to the individual circumstances of the RespotgleRHD was
brought into existence solely for the purpose afusting the Raine &
Horne real estate franchise in Darwin. It madegaiicant loss during
its early period of trading. It was conceded dusngpmissions that the
directors of the company expected that the compaowyld turn
around.

46. The court was informed that Mr Easther had fourgl phoceedings
distressing and that the strain of the proceedihgsl had a
psychological effect on him. No information was @iv about Mr
Easther’s financial circumstances.
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47.

48.

49.

50.

51.

Mr Easther pleaded in mitigation that he genuirsdieved, after his
conversation with Ms Hutchins on 12 April 2007 tisae was willing
to accept the new position at a lower salary. Haiidd however that
Ms Hutchins looked confused when he later asked tbesign a
variation to her AWA.

Mr Oldman is 65 and is now a self-funded retiree. lths had a long
history of involvement in business and in real estnd was formerly
the president of the Central Districts Football iClao South Australia.
It was submitted that Mr Oldman had found the peodegs against
him distressing. No information was given about MIdman’s
financial circumstances.

Mr Oldman pleaded in mitigation that he had genlyibelieved, after
his conversation with Ms Hutchins in February 20@7at she was
receptive to the idea of accepting an alternatiwsitmn in the
company. He emphasised that he had made inqufigglr Don

Tepper of the Real Estate Employers Federation anittfSAustralia
before withholding Ms Hutchins’ entitlements anddhacted on the
advice he was given.

It was submitted that the publicity which would dlig follow the
handing down of the decision would be a punishmientitself,
particularly for Mr Oldman and Mr Easther who topkde in their
personal integrity and reputation.

Counsel for the Respondents’ did not make any ssgions about the
guantum of the penalty but emphasised in particinar there was no
need for specific deterrence as each of the Regomtmchad learned
their lesson, that the Second and Third Respondeads been co-
operative with the Workplace Inspector, that Ms d¢hirts entitlements
had been promptly paid to her once the error madklibEasther and
Mr Oldman was pointed out to them, and that thelipiyp which
would follow the decision would be a punishmenitself, particularly
to Mr Oldman and Mr Easther.
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Assessment of penalty

52.

53.

In Rojas v Esselte Australia Pty Ltd (NG.2) 64 his Honour Moore J
considered the decision of her Honour Branson amstruction,
Forestry, Mining & Energy Union v Coal & Allied Opions Pty Ltd
(No.2Y where her Honour said:

The Act gives no explicit guidance as to the cistamces in
which an order imposing a penalty under s 298Uhef Act will
be appropriate or as to the circumstances in wlagbenalty of or
near the maximum, or alternatively of a lesser antomay be
called for. The Court is simply directed to considehat is
appropriate in all the circumstances of the case.

The following matters, which are not intended tonpase an
exhaustive list, seem to me to be considerationwtich the
Court may appropriately have regard in determinindnether
particular conduct calls for the imposition of a rnadty, and
assuming that it does, the amount of the penalty:

(@) The circumstances in which the relevant cohduek place
(including whether the conduct was undertaken
deliberate defiance or disregard of the Act);

(b) Whether the respondent has previously beendfdaa have
engaged in conduct in contravention of Part XAhef Act;

(c) Where more than one contravention of Part XAvolved,
whether the various contraventions are properly nses
distinct or whether they arise out of the one ceurd
conduct;

(d) The consequences of the conduct found to be
contravention of Part XA of the Act;

(e) The need, in the circumstances, for the ptmecof
industrial freedom of association; and

() The need, in the circumstances, for deterrence

At [65] of his decision, Moore J continued:

Although "check lists" of the above kind are a ubketarting
point in determining whether a penalty ought toima@osed, and

2(2008) 177 IR 306, [2008] FCA 1585
%(1999) 94 IR 231 at [7]-[8]
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54.

55.

56.

57.
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if so the level of such penalty, at the end ofdée the task of the
Court is to fix a penalty that pays appropriate aed) to the
contraventions that have occurredAustralian Ophthalmic
Supplies Pty Ltd v McAlary-Smitf2008] FCAFC 8; (2008) 165
FCR 560 at [91]. Moreover, as the Full Court notedPlancor
Pty Ltd v Liquor Hospitality and Miscellaneous Uni$2008]
FCAFC 170 at [60], while general guidance as to #mpgropriate
penalty may be obtained through an analysis of @raige
cases, it remains necessary for the Court to giasefal
consideration to the circumstances of the caserbeafqsee also
Australian Ophthalmic Supplies Pty Ltd v McAlary-8m[2008]
FCAFC 8; (2008) 165 FCR 560 at [12] per Gray J).

In the particular case before me, | accept thatetheas no evidence
that Mr Oldman or Mr Easther acted in deliberatezfiasthce or

disregard of the Workplace Relations Act, and lept¢hat none of the
Respondents have previously been found to havegedga conduct
which contravened the Workplace Relations Act.

| accept that Mr Oldman and Mr Easther, and theatiors of RHD
regret what has occurred and that they will fealnsé if the particulars
of their conduct are publicised in a newspaper.

| accept that the publicity which may accompanyg thecision will be a
punishment in itself for the Respondents, and irntiqdar for the

Second and Third Respondents, and | also acceptrigee is little

need for specific deterrence in this matter. Thectbrs of the First
Respondent, and the Second and Third Respondevs,ehlong and
unblemished record in business and have no doabhdd a salutary
and expensive lesson as a result of these prog=edind other
proceedings taken by Ms Hutchins.

However in my view the contravention of the Act veaserious one. It
was carried out by two men who were part of thassemanagement
of the company, and men who had considerable exqpaziin business.
It is difficult to accept that Mr Oldman and Mr Hasr genuinely
believed that Ms Hutchins had so readily agreedatmept an
alternative position in the company at a salary 246%6 than she had
been receiving, and even if they did believe toisd time after their
conversations with Ms Hutchins, it must have becafear to them by
the time Ms Hutchins was due to go on maternitydetnat she was
not happy to sign the variation to her AWA. Theyvertheless applied
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58.

59.

60.

61.

62.

illegitimate pressure in an attempt to coerce h€o isigning the
variation.

The duress applied to Ms Hutchins placed Ms Hugliina difficult

position. She was about the leave the workforceaf@eriod of time
she made it clear to the payroll officer that shetipularly needed the
money. The money to which Ms Hutchins was entithes withheld

from her for a month, and was only paid after skaelena complaint to
the Workplace Ombudsman.

The Second and Third Respondents co-operated ithWorkplace
Ombudsman in that they took part in records ofrinésv and promptly
paid Ms Hutchins her entitlement. However thera@asevidence of
contrition and there was no early admission ofiliigbwhich might
justify a discount being applied to the penalty.

Although | do not accept the submission by the Aggpit's counsel
that there is a need for specific deterrence is thise, there is a need
for general deterrence. | am satisfied that th@ravention of the act
was serious and that it is appropriate to imposentid-range penalties
proposed by the Applicant. | therefore intend t@ase a penalty of
$16,500.00 in respect of the company and $3,30.06spect of the
second and third respondent respectively.

The Applicant sought an order that any penalty isggbobe paid to the
Commonwealth.

For all of the above reasons the orders of thetahall be as set out at
the beginning of this judgment.

| certify that the preceding sixty two (62) paragrghs are a true copy of the
reasons for judgment of Terry FM

Associate: Barbara Cameron

Date:

23 November 2009
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